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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





AFFIDAVIT OF ACCUSER 


® The record of trial of a recent special court- 
martial showed that the accuser did not swear to 
the single charge and specification before an 
officer authorized to administer oaths as re- 
quired by Article 30, UCMJ. The accused at 
his trial made no objection to the charge and 
specification and was duly convicted after a plea 
of guilty. 

The United States Court of Military Appeals 
held that the failure of the accuser to swear to 
the charge and specification was error but that 
such error was one of form rather than sub- 
stance. The failure of the accused to make 
timely objection to such error of form consti- 
tuted a waiver thereof. (U.S. v. May, decided 
13 February 1952.) The findings and sentence 
as approved by the convening authority and 
affirmed by a board of review were affirmed. 


MAXIMUM PUNISHMENT 


@® The United States Court of Military Ap- 
peals recently held that a sentence imposed upon 
conviction of an offense committed prior to 31 
May 1951, where trial was held after that date 
can be no greater than the maximum per- 
missible punishment authorized by MCM, 1951 
(U.S. v. Emerson, decided 14 November 1951). 
Asa corollary to this holding attention is invited 
to Executive Order 10214 which promulgated 
MCM, 1951. This Executive Order provided 
that a sentence imposed upon conviction of an 
offense committed prior to 31 May 1951 where 
trial is held after such date may not exceed ‘the 
applicable limitation in effect at the time the 
offense was committed. 
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GUERRILLA WARFARE UNDER 
INTERNATIONAL LAW 


By MAJ. R. L. BRAUN, USMC 


Resistance movements and guerrilla tactics, 
characteristic of warfare throughout history, 
have always induced repressive and often 
ruthless, countermeasures. 

in 1949, however, at the Geneva Conven- 
tions, practically all nations became signa- 
tories to the treaties that provide liberalized 
treatment for irregular or guerrilla forces. 





ITH THE INCREASE in the scope of 

modern warfare from the professional 
mercenaries’ battles of the eighteenth century to 
the present concept of total struggle between 
entire populations, the war-time role played by 
the irregular guerrilla or partisan, has devel- 
oped major importance. His, or her, efforts 
have been utilized whenever possible on both 
offense and defense by practically every govern- 
ment that has become a party to a conflict. In 
fact, many a guerrilla fighter has gained world 
renown because of the results achieved through 
his guerrilla operations. Pancho Villa and Gen- 
eral Juarez of Mexico, Draja Mikhailovich and 
Marshal Tito of Yugoslavia, General Bor of Po- 
land, and La Pasionata of Spain are but a few 
of the leaders whose guerrilla tactics have won 
them fame, and frequently great power. 

As would be expected, the extensive use of 
such irregulars has produced some exceedingly 
vexatious problems with regard to the legality 
of their acts, and the treatment to be accorded 
them under the laws of war. Nations have in the 
past stoutly defended or vehemently excoriated 
the employment of guerrilla units largely ac- 
cording to whether, at a given time, they were 
receiving benefit from the use of such tactics 
against the enemy, or were themselves being 
militarily injured by the actions of hostile guer- 
rillas. 
policy is that of the erstwhile Nazi Government. 
During most of the last war, while German 
armies occupied great areas in other countries, 
they were constantly harassed by guerrilla ac- 
tivities. Accordingly, the German Government 
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A typical example of this changecoat:. 


adopted the most brutal policies for the repres- 
sion and extermination of any “bandits,” “‘male- 
factors,” or “communists” who were even 
suspected of hostility to the occupation authori- 
ties. 

For example, in May of 1941 Field Marshal 
Keitel issued the “Barbarossa Order,” provid- 
ing in part that enemy guerrillas were to be 
“liquidated ruthlessly” by German troops. On 
July 23, 1941, he issued an order to German 
armies in Russia stating that: 

“In view of the vast size of the occupied areas 
in the East, the forces available for establishing 
security . . . will be sufficient only if all resist- 
ance is punished, not by legal prosecution of the 
guilty, but by the spreading of such terror by 
the armed forces as is alone appropriate to erad- 
icate every inclination to resist among the popu- 
lation.” 

In September of 1941 Hitler ordered that, in 
order to suppress guerrilla resistance, for each 
German soldier killed, 100 male prisoners or in- 
habitants of the occupied area were to be shot; 
for each wounded German soldier, 50 prisoners 
or inhabitants would be executed. He ordered 
that “severest means” be employed to break 
down resistance movements.: When Allied 
forces advanced onto German soil in 1945, how- 
ever, the Nazi policies toward guerrillas changed 
abruptly. The order then went out from the 
Propaganda Ministry calling on all Germans, 
civilian and military alike, to attack and harass 
the enemy in whatever area the Allied forces 
might be found, whether the territory was al- 
ready occupied or not. 

Examples of such changes in attitude toward 
guerrillas are not, of course, restricted to the 
German nation, but can also be found in both 
American and British history, as well as that of 
other nations. During our own Civil War, Gen- 





1 For these and further examples of this attitude, see the directives of 
the German Government which were produced in the N berg and other 
war crimes trials, reported in Law Reports of Trials of War Criminals, vol. 
XII, pp. 37-41, and vol. VIII, pp. 9-12 and 38-48. 
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CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





AFFIDAVIT OF ACCUSER 


® The record of trial of a recent special court- 
martial showed that the accuser did not swear to 
the single charge and specification before an 
officer authorized to administer oaths as re- 
quired by Article 30, UCMJ. The accused at 
his trial made no objection to the charge and 
specification and was duly convicted after a plea 
of guilty. 

The United States Court of Military Appeals 
held that the failure of the accuser to swear to 
the charge and specification was error but that 
such error was one of form rather than sub- 
stance. The failure of the accused to make 
timely objection to such error of form consti- 
tuted a waiver thereof. (U.S. v. May, decided 
13 February 1952.) The findings and sentence 
as approved by the convening authority and 
affirmed by a board of review were affirmed. 


MAXIMUM PUNISHMENT 


@ The United States Court of Military Ap- 
peals recently held that a sentence imposed upon 
conviction of an offense committed prior to 31 
May 1951, where trial was held after that date 
can be no greater than the maximum per- 
missible punishment authorized by MCM, 1951 
(U.S. v. Emerson, decided 14 November 1951). 
Asa corollary to this holding attention is invited 
to Executive Order 10214 which promulgated 
MCM, 1951. This Executive Order provided 
that a sentence imposed upon conviction of an 
offense committed prior to 31 May 1951 where 
trial is held after such date may not exceed ‘the 
applicable limitation in effect at the time the 
offense was committed. 
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Resistance movements and guerrilla tactics, 
characteristic of warfare throughout history, 
have always induced repressive and often 
ruthless, countermeasures. 

In 1949, however, at the Geneva Conven- 
tions, practically all nations became signa- 
tories to the treaties that provide liberalized 
treatment for irregular or guerrilla forces. 





ITH THE INCREASE in the scope of 

modern warfare from the professional 
mercenaries’ battles of the eighteenth century to 
the present concept of total struggle between 
entire populations, the war-time role played by 
the irregular guerrilla or partisan, has devel- 
oped major importance. His, or her, efforts 
have been utilized whenever possible on both 
offense and defense by practically every govern- 
ment that has become a party to a conflict. In 
fact, many a guerrilla fighter has gained world 
renown because of the results achieved through 
his guerrilla operations. Pancho Villa and Gen- 
eral Juarez of Mexico, Draja Mikhailovich and 
Marshal Tito of Yugoslavia, General Bor of Po- 
land, and La Pasionata of Spain are but a few 
of the leaders whose guerrilla tactics have won 
them fame, and frequently great power. 

As would be expected, the extensive use of 
such irregulars has produced some exceedingly 
vexatious problems with regard to the legality 
of their acts, and the treatment to be accorded 
them under the laws of war. Nations have in the 
past stoutly defended or vehemently excoriated 
the employment of guerrilla units largely ac- 
cording to whether, at a given time, they were 
receiving benefit from the use of such tactics 
against the enemy, or were themselves being 
militarily injured by the actions of hostile guer- 
rillas. 
policy is that of the erstwhile Nazi Government. 
During most of the last war, while German 
armies occupied great areas in other countries, 
they were constantly harassed by guerrilla ac- 
tivities. Accordingly, the German Government 
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A typical example of this changecoat. 


adopted the most brutal policies for the repres- 
sion and extermination of any “bandits,” “male- 
factors,” or “communists” who were even 
suspected of hostility to the occupation authori- 
ties. 

For example, in May of 1941 Field Marshal 
Keitel issued the “Barbarossa Order,” provid- 
ing in part that enemy guerrillas were to be 
“liquidated ruthlessly” by German troops. On 
July 23, 1941, he issued an order to German 
armies in Russia stating that: 

“Tn view of the vast size of the occupied areas 
in the East, the forces available for establishing 
security . . . will be sufficient only if all resist- 
ance is punished, not by legal prosecution of the 
guilty, but by the spreading of such terror by 
the armed forces as is alone appropriate to erad- 
icate every inclination to resist among the popu- 
lation.” 

In September of 1941 Hitler ordered that, in 
order to suppress guerrilla resistance, for each 
German soldier killed, 100 male prisoners or in- 
habitants of the occupied area were to be shot; 
for each wounded German soldier, 50 prisoners 
or inhabitants would be executed. He ordered 
that “severest means” be employed to break 
down resistance movements.1 When Allied 
forces advanced onto German soil in 1945, how- 
ever, the Nazi policies toward guerrillas changed 
abruptly. The order then.went out from the 
Propaganda Ministry calling on all Germans, 
civilian and military alike, to attack and harass 
the enemy in whatever area the Allied forces 
might be found, whether the territory was al- 
ready occupied or not. 

Examples of such changes in attitude toward 
guerrillas are not, of course, restricted to the 
German nation, but can also be found in both 
American and British history, as well as that of 
other nations. During our own Civil War, Gen- 





1 For these and further ples of this attitude, see the directives of 
the German Government which were produced in the Nuremberg and other 
war crimes trials, reported in Law Reports of Trials of War Criminals, vol. 
XII, pp. 37-41, and vol. VIII, pp. 9-12 and 38-48. 
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eral Sherman had occasion to refer to Confeder- 
ate guerrillas as “wild beasts.” Our active sup- 
port and encouragement of guerrilla activities 
against the enemy during World War II, how- 
ever, is now well known. Similarly, harsh 
measures taken by Great Britain against enemy 
guerrillas during the Boer Wars provide an in- 
teresting contrast to British support of guerril- 
las inthe last war. The Soviet writer, Professor 
Trainin of the U. S. S. R. Academy of Sciences, 
has ingeniously managed to incorporate into his 
views on the legality of guerrilla tactics the 
extremes of both attitudes. He states simply 
that guerrilla warfare conducted by “freedom 
loving” people in the defense of their countries 
is legal and will be protected by international 
law. On the other hand, he claims that guerril- 
las who fight on behalf of the “unjust aggres- 
sor” are entitled to no protection under the law 
of nations.2. The fact that in time of war each 
nation normally considers its enemy as the “un- 
just aggressor” points up the probability that 
under Professor Trainin’s theory, every nation 
would claim the right to deal as harshly as it 
wishes with enemy guerrillas, while at the same 
time it demands protection for its own irregu- 
lars who have been captured by the opposing 
forces. Such a theory certainly would afford no 
real protection to any guerrillas who fall into 
enemy hands. 

Despite past inconsistencies in the attitudes 
of governments toward guerrillas, however, 
certain general rules regarding their status 
under the laws of war have gradually become 
accepted by the civilized nations of the world. 
The extent and effectiveness of the use of guer- 
rillas in modern warfare renders it increas- 
ingly important that international agreement 
be achieved as far as possible regarding the 
exact status they will enjoy. New steps have 
recently been taken in this connection at the 
Geneva Conventions of 1949, which were signed 
by the representatives of 61 nations including 
the United States. The conventions have now 
been ratified by the governments of 14 nations. 
They were transmitted to our Senate for rati- 
fication by the President on April 25, 1951, but 
have not yet been ratified by that body. 





2 Trainin, Questions of Guerilla Warfare in the Law of War, 40 Am. J. I. L. 
534, 561-562 (1946). 
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‘Status of Guerrilla Warfare Prior to 1949 Geneva 


Conventions 


Before launching into the new provisions of 
the Geneva Conventions it would be pertinent 
to discuss briefly the present legal status of 
guerrilla warfare in international law, inde- 
pendently of possible changes which have been 
achieved by the new conventions. First, it 
should be made clear that for the purposes of 
this article, the writer restricts the term guer- 
rilla warfare to the type of hostilities conducted 
by persons who are not part of a nation’s or- 
ganized military forces, but who, nevertheless, 
whether acting singly or in groups, engage in 
hostilities against the forces of one belligerent 
state on behalf of another belligerent govern- 
ment. The government on behalf of which the 
guerrilla acts need not be a recognized, well- 
established government. Specifically excluded 
from this discussion, however, are those out- 
laws or brigands who do not represent any 
state or government, but who rob, loot, or mur- 
der only in their own interests, for the purpose 
of personal gain. Such persons are entitled 
to no protection under international law, and 
may be dealt with in whatever manner the 
nation that captures them deems fitting. Also 
excluded from discussion here are the members 
of officially organized and designated armed 
forces who, fighting in small groups, penetrate 
the enemy’s rear areas to harass him, disrupt 
communications and perform similar missions, 
but who wear the official uniform of regular 
members of the armed forces, and who fight in 
accordance with the laws of war. Such regulars 
are entitled to the same protection as any other 
member of a nation’s official armed forces. 


a. Organized guerrillas who qualify as “bellig- 


erents” under the Hague Convention of 
1907 


The guerrillas or partisans to be discussed 
here fall into two categories, for legal purposes. 
First, and less difficult to deal with, are those 
who satisfy the qualifications for belligerents 
under the Fourth Hague Convention of 1907, 
which has become generally recognized as de- 
claratory of the international common law. Ar- 
ticle I of the Annex to that Convention pro- 
vides: 

The laws, rights, and duties of war apply not 
only to armies, but also to militia and volunteer 


JAG JOURNAL 


Art 
erent 
tory 1 
invad 
the re 
respe 
arms 

In 
there 
H: gui 
condu 
kind— 
tity w 
at lee 
state. 
dividt 
serve 
cient ° 
even t 
his ow 

Onc 
under 
Conve 
entitle 
batan 
protec 
Genev 
(howe 
afford 
lar co 
and § 
guerr’ 
condit 
under 
“hit a 
inal 
them « 
ple, w 
prison 
may |} 
occupi 


questi 


APRIL 










corps fulfilling the following conditions: 

1. To be commanded by a person responsi- 
ble for his subordinates ; 

2. To have a fixed distinctive emblem rec- 
ognizable at a distance; 

3. Tocarry arms openly; and 

4. To conduct their operations in accord- 
ance with the laws and customs of war. 

Article II of the Annex accords similar bellig- 
erent status to inhabitants of wnoccupied terri- 
to-y who spontaneously take up arms to resist 
invading troops, even if they do not satisfy all 
the requirements of Article I, so long as they 
respect the laws and customs of war, and carry 
arms openly. 

In addition to these express requirements 
there is the further implied requirement of 
Hague Convention No. IV that hostilities be 
conducted on behalf of a government of some 
kind—the combatants must serve a political en- 
tity which is a state de jure or de facto, or which 
at least exhibits certain characteristics of a 
state. It is not necessary, however, that an in- 
dividual be directly authorized by a state to 
serve as part of its military forces. It is suffi- 
cient that he acts for a belligerent government, 
even though he may fight spontaneously and of 
his own accord. 

Once the status of “belligerent” is acquired 
under either of the above articles of the Hague 
Convention, persons enjoying that status are 
entitled to the protection accorded regular com- 
batants under the laws of war, including the 
protection guaranteed prisoners of war by the 
Geneva Prisoners of War Convention of 1929 
(however, they are not entitled to the protection 
afforded to wounded and sick members of regu- 
lar combatant forces by the Geneva Wounded 
and Sick Convention of 1929). Frequently 
guerrilla units are able to comply with these 
conditions. The fact that they may attack only 
under cover of darkness, or employ guerrilla 
“hit and run” tactics, or that they do not serve 
in a nation’s regular forces, does not deprive 
them of their rights as belligerents. For exam- 
ple, when captured they must be cared for as 
prisoners of war. Similarly, the fact that they 
@ may have been recruited from the citizenry of 
occupied territory, and operate against the 
enemy in occupied territory should not affect 
their status, although there appears to be some 
question on this point. According to Rule 12 
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of the United States Rules of Land Warfare, 
1940, War Department Field Manual, FM 27- 
10, inhabitants of occupied territory who rise 
against the occupying army are violators of the 
laws of war, and are not entitled to their protec- 
tion. Many authorities express the view that 
inhabitants who arise in occupied territory have 
no rights under international law. On the other 
hand, Article I of the Annex to the Hague Regu- 
lations referred to above, does not exclude in- 
habitants of occupied territory from the protec- 
tion of its provisions. Furthermore, in many 
trials held after the second world war, war 
crimes tribunals came to the conclusion that 
various groups of inhabitants of wholly occu- 
pied territory who formed and fought in organ- 
ized guerrilla units were entitled to claim the 
status of protected belligerents. Such groups 
included units of the French forces of the inter- 
ior, the partisans of Marshal Tito, and the re- 
sistance troops of General Mikhailovich. They 
were and should have been treated by the Ger- 
mans as regular enemy belligerents, and upon 
capture they should have been made prisoners 
of war, but instead were shot by the thousands 
by Nazi occupation forces, who were themselves 
later punished for such excesses. 


b. Guerrillas not entitled to protection as bel- 
ligerents 


Guerrillas who do not qualify for protection 
as belligerents under the above rules are in a 
much less fortunate position. They are not en- 
titled to any protection under international law 
except to the extent that such law is restricted 
by “. .. usages established among civilized 
peoples, . . . the laws of humanity, and the dic- 
tates of public conscience.”* They are classified 
as “war rebels,” “war traitors,” “unauthorized 
belligerents” or “violators of the laws of war” 
by our own Rules of Land Warfare. They may 
be put to death, or suffer such other punishment 
as is consonant with the above cited “civilized 
principles.” 

The reasons for this are obvious and basic. 
If the horrors of war are to be restricted in any 
way, hostilities should be confined to opposing 
military forces, to the greatest extent possible. 
Any occupying or invading power has a duty un- 
der international law to refrain from mistreat- 
ment of the civilian inhabitants of invaded or 





3 Preamble to the Hague Convention No. IV of 1907. 





occupied territory. This fact has been amply 
recognized throughout the Hague Conventions. 
But if the military forces.are so restricted, then 
a reciprocal duty exists in the civilian popula- 
tion of the: occupied territory to respect the 
authority of the occupying power, and disobe- 
dience of such properly exercised authority may 
be punished. Another reason that the army of 
occupation has a right to punish those who rise 
-against it rests on the basis of necessity. As 
pointed out by Dr. Lieber,‘ the original author 
of our own Rules of Land Warfare and one of 
the greatest authorities of his day on the law of 
war, bands of guerrillas may act as peaceful 
civilians by day and marauders by night. They 
can themselves observe the laws of war only 
with great difficulty. .They may be forced to 
murder any prisoners they take, and to live by 
plunder and pillage. They are a particularly 
pernicious enemy, both because of their shad- 
owy existence, and their own vicious methods of 
warfare. The occupying arm must of neces- 
sity deal harshly with them. Members of un- 
derground resistance movements who do not 
have the strength to operate as units wearing 
distinctive emblems and carrying arms openly 
but who, under the guise of civilian status, com- 
mit hostilities against an occupying power by 
stealth, deception, and sabotage, may all be true 
patriots and great heroes in the eyes of their 
countrymen and the government for which they 
fight; they may even be moral leaders of the 
people of their territory. Nevertheless, they 
still remain “. . . war criminals in the eyes of 
the enemy, and may be treated as such. In no 
other way can an army guard and protect itself 
from the gadfly tactics of such armed resist- 
ance.” © 

It is clear, therefore, that the occupying au- 
thority may punish unorganized civilian parti- 
sans who commit acts of hostility against it, and 
this punishment frequently has consisted of 
death. As recently as the turn of the last cen- 
tury, it was permissible for the occupant to 
punish such persons summarily upon capture, 
but it is now generally recognized that every 
person accused of war crimes, or of crimes 





* Lieber, Guerrilla Parties Considered with Reference to the Laws and 
Usages of War (1862), pp. 12, 19. 


5 Judg t in the Hostages Trial at Nuremberg, reported in Trials of 
War Criminals, Vol. X1, at p. 1245 (1950). 


6 





against the occupying army, is entitled to a tria] 
before he is punished. This is recognized in 
rules 13 and 356 of the U.S. Rules of Land Wzr- 
fare. Failure to afford victims such a trial be. 
fore they were executed was a basis for prosecu- 
tion of a number of German and Japanese war 
criminals after World War II. 


c. Summary of existing international law con- 
cerning guerrillas 


In summary then, under the existing rules of 
international law, the guerrilla who qualifies as 
a belligerent under Hague Convention No. [V 
is entitled to the protection accorded regular 
combatants by the laws of war, with the excep- 
tion of the special privileges accorded wounded 
and sick members of regular armed forces, 
However, one participating in guerrilla or un- 
derground resistance operations who does not 
meet the requirements for recognition as a bel- 
ligerent is subject to whatever treatment his 
captor may deem fitting, restricted only by his 
right to a judicial trial, and to the general re- 
strictions of the principles of humanity, which 
have developed within the community of civi- 
lized nations. 


Changes effected by the Geneva Conventions of 
1949 


In 1949, representatives from nearly all the 
nations of the World gathered to participate in 
a diplomatic conference held in Geneva, for the 
purpose of formulating an extensive new body 


of law for the protection of war victims. The 
conference resulted in four new conventions, 
which have been termed the Geneva Conventions 


of 1949. Of the four conventions, the rights of } 


guerrillas are dealt with in three. 


a. 1949 Geneva Conventions for the Wounded 
and Sick and for Prisoners of War 


The 1949 Geneva Convention for the Ameli- 
oration of the Condition of the Wounded and 
Sick in Armed Forces in the Field is intended 
to replace the Geneva Convention of 1929 bear- 
ing the same title. The 1949 Geneva Conven- 
tion Relative to the Treatment of Prisoners of 
War is similarly intended to replace the 1929 
Geneva Convention on the same subject. Both 
of these 1929 conventions had been signed by, 
and ostensibly bound, most of the nations of the 
world. In neither of the 1929 Geneva Conven- 
tions was express recognition given the guerrilla. 
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The 1929 Convention for the Wounded and Sick 
applied only to “officers, soldiers and other per- 
sons Officially attached to the armies, who 
are wounded or sick.” [Emphasis supplied.] 
Therefore, no irregular guerrilla units came 
within its scope, even though they qualified as 
“belligerents” under Hague Convention No. IV. 
The 1929 convention on prisoners of war ex- 
teaded its protection to all persons who quali- 
fied as belligerents under The Hague Conven- 
tion, therefore including the organized guerrilla 
forces discussed above. In both the 1949 Pris- 
overs of War and Wounded and Sick Geneva 
Conventions, express recognition has been given 
tc members of “organized resistance move- 
ments,” even if operating in occupied territory, 
provided those members fulfill the four condi- 
tions, (1) that they be under the command of 
a person responsible for his subordinates; 
(2) that they have a fixed, distinctive sign rec- 
ognizable at a distance; (3) that they carry 
arms openly; and (4) that they operate in 
accord with the laws and customs ef war. These 
four conditions have been taken almost ver- 
batim from the requirements of the Fourth 
Hague Convention for belligerents, but the ex- 
press inclusion within this category, of resist- 
ance movements, even if operating in occupied 
territory, is new to international treaties of this 
nature. It settles affirmatively the conflict of 
opinion as to whether inhabitants operating as 
guerrillas in occupied areas can claim the status 
of belligerents for the purpose of claiming pro- 
tection under the laws of war. In this respect 
the new conventions are at variance with rules 
12 and 349 of U. S. Field Manual 27-10 on the 
Rules of Land Warfare, which will probably be 
changed if the United States ratifies the 
conventions. 

It should be noted that the new conventions 
do not impose requirements that the guerrilla 
unit be in control of any specified area, or be 
recognized in advance as a combatant force by 
the occupying authorities. This freedom from 
restrictive definition was achieved only after 


considerable objection in the conventions from 


delegates who felt that partisans in occupied 
territory should not be afforded the protection 
of the conventions unless, in addition to fulfill- 
ing the above four conditions, they were in con- 
trol of definite territory, and their leaders were 
in position to receive communications and to 
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reply to them. In other words, several dele- 
gates to the 1949 conventions still felt that 
guerrillas in occupied territory should not be 
granted the protection to which regular armed 
forces are entitled, unless they had developed. 
their strength to such an extent that they could 
in fact operate and fight as a separate unit, on 
equal or nearly equal terms with the occupation 
forces—in short, as a force which amounted for 
tactical purposes to a regularly organized mili- 
tary opponent—and could claim control of ter- 
ritory in defiance of occupation troops to prove 
that fact. The defeat of these delegates repre- 
sented a victory for those nations who felt that 
guerrillas should not be treated as criminals, but 
should to the greatest extent possible be re- 
spected as full-fledged military combatants. 
Both common sense and military necessity dic- 
tate that such protection cannot be extended to 
individuals or groups which do not even purport 
to fight as military units. Those partisans who, 
on the one hand claim the protection of the occu- 
pying forces by claiming to be peaceful civil- 
ians, cannot hope for immunity from punish- 
ment when they violate their feigned civilian 
status by attacks on the occupation forces. But 
as soon as they join organized and distinguish- 
able resistance groups that battle the occupa- 
tion forces openly and in accord with the laws 
of war, they are entitled to protection as mili- 
tary combatants under both the 1949 Prisoners 
of War, and Wounded and Sick Conventions. 


b. Geneva Convention of 1949 for the Protec- 
tion of Civilians 

In addition to these advances in the rights to 
be granted to organized guerrilla units by the 
Prisoners of War and Wounded and Sick Con- 
ventions, greater protection has also been ac- 
corded by the 1949 Geneva Convention Relative 
to the Protection of Civilian Persons in Time 
of War, to participate in partisan warfare who, 
because of the nature of their operations ‘could 
formerly claim practically no protection under 
international law. This is the first interna- 
titonal convention of its kind directed solely at 
the protection of civilians, and it represents a 
new step in the struggle to control the unbridled 
and unnecessary cruelties which so frequently 
characterize wars, particularly the most recent 
world war. Article 4 of the Civilians Conven- 
tion extends the protection of the convention to 
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all persons (except those protected by any of 
the other 1949 conventions, and nationals of 
certain neutral states) who, in case of armed 
conflict or occupation of an international char- 
acter find themselves in any manner whatso- 
ever in the hands of a party to the conflict, or 
occupying power, of which they are not na- 
tionals. Therefore, even unorganized guerrillas 
fighting in hostile resistance movements in occu- 
pied territory appear to be entitled to the pro- 
tection of the Civilians Convention. 

This convention seeks to prevent the shock- 
ing mistreatment of civilian populations which 
was so widely practiced by Axis occupation 
authorities during the last war. It is mani- 
festly directed at more than partisans. It ap- 
plies to all civilians, and many of its provisions 
have no particular significance to guerrillas. 
Provisions which do directly affect rights of 
guerrillas include article 68, which limits impo- 
sition of the death. penalty on persons who com- 
mit acts of hostility against an occupying power, 
only to those who are found guilty of espionage, 
serious acts of sabotage against military instal- 
lations, or intentional offenses which have 
caused the death of one or more persons: Pro- 
vided, That such offenses were punishable by 
death under the law of the occupied territory 
in force before the occupation began: And pro- 
vided further, That the death penalty may not 
be pronounced against a protected person who 
was under the age of 18 at the time of the offense. 
Punishment of less serious offenses must be 
limited to internment or simple imprisonment 
of a duration proportionate to the offense com- 
mitted. Under present rules of international 
law, the occupation power has practically carte 
blanche authority to punish, as it sees fit, any 
private offender who committed any act of hos- 
tility against it. The death penalty has fre- 
quently been invoked against the most trivial of 
such offenders. As noted above, this was par- 
ticularly true in German-occupied areas of 
World War II, where many were shot even on 
suspicion of hostility to Nazi authorities. The 
protection afforded the guerrilla by article 68 
is indeed a new and major restriction of the 
powers of a belligerent occupant. 

Another matter of interest in article 68 is 
the proviso that death may be inflicted only if 
such offenses were punishable under the law of 


the occupied territory in force before the occu- 
pation began. Such a requirement is another 
entirely new restriction on the occupant’s au- 
thority, and it was objected to at the Geneva 
Conference by several countries, including the 
United States. The President, in his letter of 
transmittal of the conventions to Congress, rec- 
ommended ratification subject to a reservation 
that the United States would not consider itself 
bound by that proviso. Sufficient safeguards 
have been incorporated in the other provisions 
of article 68, and other parts of the convention 
to afford ample protection to guerrilla enemies 
of occupying armies. It does not seem realistic 
to condition the occupant’s power of punish- 
ment on the laws which may have been in force 
under the government which the present occu- 
pant has driven out. 

Also of importance to guerrillas in occupied 
territory are the provisions of the Civilians Con- 
vention which guarantee to any suspected of- 
fender against the occupation power, a prompt 
and fair trial, including the right to be informed 
of the charges against him (art. 71), the right 
to present evidence and call witnesses necessary 
to his defense and to assistance by counsel of 
his own choice (art. 72), the right of appeal pro- 
vided for the laws of the court which tries him 
(art. 73), and the right of petition for pardon 
or reprieve (art. 75). In cases of charges in- 
volving the death penalty or imprisonment for 
2 years or more, notification of all proceedings 
instituted by the occupying power must be sent 
before the first meeting to a neutral protecting 
power, whose duty it is to safeguard the in- 
terests of parties to the conflict (art.71). The 
protecting power shall also be enabled to obtain 
information regarding the state of any such 
proceedings (art. 71), and it must also be 
promptly notified of any judgment involving 
a sentence of death, or imprisonment for 2 years 
or more (art. 74). In the case of a death sen- 
tence, execution may not take place before the 
expiration of at least 6 months from the date of 
final judgment (art. 75). Penal provisions 
enacted by the occupying power do not become 
effective until they have been published in the 
inhabitants’ own language (art. 65), and ex post 
facto laws are forbidden (art. 67). Finally, 
protected persons may not renounce the rights 
secured to them by this convention (art. 8). 
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The rights just enumerated include most of 
those which during the past few centuries have 
become recognized as the basic rights to which 
each individual is entitled, in order to protect 
him against cruel or unwarranted punishment, 
and to give him the opportunity to defend him- 
self against false charges. Under the 1949 
Geneva Conventions, the unorganized guerrilla 
in occupied or invaded territory who does battle 
with or sabotages an army of occupation or in- 
vasion can still be punished, and in some cases 
put to death. That punishment, however, can- 
not be arbitrary or vindictive, and it must be 
p) oportionate to the nature of the offense. Al- 
though before these conventions, it had become 
settled that private enemies of a belligerent gov- 
erument were entitled to a trial before punish- 
ment, there were no express requirements as to 
the nature of that trial, and certainly no such 
rigid guaranties existed against oppression as 
have been set up in the Civilians Convention. 

Article 5 of the Civilians Convention carves 
out certain limited exceptions to the protections 
discussed above. A state which is a party toa 


conflict is not required to accord, to a person who 
is definitely suspected of or engaged in activities 
hostile to the security of the state within that 
state’s own territory, such rights or privileges 


as would, if exercised in favor of that person, be 
prejudicial to the security of the state. 
pied territory a person who is detained as a spy, 
saboteur, or on definite suspicion of activity hos- 
tile to the security of the occupying power shall, 
where absolute military security so requires, be 
regarded as having forfeited rights of commu- 
nication under the Civilians Convention. Ar- 
ticle 5 further provides, however, that in either 
of the above situations, such persons shall never- 
theless be treated with humanity, and in case of 
trial, shall not be deprived of the rights pre- 
scribed by the convention for a fair and regular 
trial. 

These two exceptions seem fair and. reason- 
able. In its own territory a nation must have 
the right to deal with saboteurs, spies, and the 
like, in such a way that its own internal security 
shall not be jeopardized. Similarly, in occupied 
territory, it is far from unreasonable to permit 
the occupant to prevent individual enemies from 
communicating with third persons where those 
communications might, if transmitted, endanger 
the military security of the occupying power. 
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Inoccu- . 


As pointed out in the report of the committee 
which drafted the Civilians Convention, the fact 
alone that a national of the occupied territory 
harbors resentment against the occupant is in- 
sufficient to warrant his forfeiture of any rights. 
There must be an actual danger to military se- 
curity in permitting him to communicate with 
others. The committee considered the for- 
feiture of this right to be the equivalent of plac- 
ing the accused in solitary confinement. 

It is a curious fact that no mention was made 
of forfeiture of rights in invaded as distin- 
guished from occupied territory. Occupation 
and invasion by no means imply the same con- 
ditions. They are, in fact, mutually exclusive. 
Invasion occurs when the military forces of a 
belligerent state penetrate enemy territory by 
force of arms. Occupation takes place only 
after the invasion of any particular area has 
been successfully completed, and the invader has 
taken effective control of the area. Thus, in- 
vaded territory would generally comprise the | 
actual zone of military operations, which has 
not yet been effectively reduced to the status of 
occupied territory. No mention is made in the 
Civilians Convention regarding invaded terri- 
tory, but it may be assumed that civilians in 
such areas are entitled to the protection of the 
1949 conventions. Although the difference be- 
tween invaded and occupied territory has long 
been generally recognized in the law of nations, 
the only logical conclusion is, that for the pur- 
poses of protection of civilians, the Civilians 
Convention considers them together, as all com- 
ing under the phrase “occupied territory.” 
However, the convention’s failure to answer this 
question clearly, will undoubtedly result in a 
considerable amount of confusion before it is 
settled. 


Conclusion 


In summary, the degree of protection to 
which the guerrilla is entitled has been mate- 
rially increased by the 1949 Geneva Conven- 
tions. His right, under certain circumstances, 
to claim the status of a prisoner of war has been 
clarified by the Prisoners of War Convention; 
the right under similar circumstances to protec- 
tion if he is wounded or sick has been extended 
to him for the first time by the Convention for 
the Wounded and Sick; and, where he does not 

(Continued on page 22) 
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Prepared by the MILITARY JUSTICE DIVISION of the 


THEFT—although Congress omitted from 641 Crimi- 
nal Code any provision concerning intent in theft 
or embezzlement of Government property, a con- 
viction cannot be sustained without proof of 
felonious intent; question of criminal intent must 
be decided by jury rather than court; criminal in- 
tent may not be presumed as a matter of law, and 
may not be predicated upon the isolated act of 
taking, rather upon all the circumstances surround- 
ing the taking. 


® In Morissette v. United States, decided on 
January 7, 1952 (20 Law Week 4069), the 
United States Supreme Court reversed a con- 
viction for theft under 18 U. S. C. section 641, 
which provides: 

“Whoever embezzles, steals, purloins, or knowingly 
converts to his use or the use of another, or without au- 
thority sells, conveys or disposes of any ..., or thing 
of value of the United States, or of any department or 
agency thereof .. . shall be fined . . . or imprisoned .. .” 

The facts were not in dispute. The defendant 
while hunting on an Air Force practice bombing 
range in Michigan, noticed several piles of spent 
bomb casings which had been used by the Air 
Force for training purposes. They were not 
stacked in any order, were exposed to the 
weather and were rusting away. Having fin- 
ished hunting, the defendant, Morissette, loaded 
3 tons of the casings on his truck and took them 
to a nearby farm where they were flattened by 


running a tractor over them. They were then 


taken to a scrap dealer and sold for $84. There 
was no effort to conceal these activities. 

On his trial, Morissette, as he had at all times 
told investigating officers, testified that from 
appearances he believed the casings were cast 
off and abandoned, that he did not intend to steal 
the property, and took it with no wrongful or 
criminal intent. The trial court would not allow 
this as a defense however, and charged: 

“And I instruct you that if you believe the 
testimony of the Government in this case, he 


intended to take it. . . . He had no right to take 
this property. . . . And itis no defense toclaim 
10 
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that it was abandoned, because it was on private 
property. ... The question on intent is 
whether or not he intended to take the prop- 
erty.” 

In answer to defendant’s contention that the 
taking must have been with felonious intent the 
court ruled: 

“That is presumed by his own act.” 

Basing their decision on the failure of Con- 
gress to express the requirement of criminal 
intent in this particular offense and on the Su- 
preme Court’s decision in U. S. v. Behrman, 258 
U. S. 280, and U. S. v. Balint, 258 U.S. 250, the 
Court of Appeals affirmed the conviction. 

With the above as a point of departure the 
Supreme Court, in a lengthy decision, reviewed 
the historical development of the intent element 
in criminal offenses down to the present day. 
In distinguishing the Balint and Behrman cases 
from the present one the Supreme Court stated: 
“Congress, therefore omitted any express pre- 
scription of criminal intent from the enactment 
before us in the light of an unbroken course of 
judicial decision in all the constituent States of 
the Union holding intent inherent in this class of 
offense, even when not expressed in a statute. 
Congressional silence as to mental elements in 
an act merely adopting into Federal statutory 
law a concept of crime already so well defined 
in common law and statutory interpretation by 
the States may warrant quite contrary infer- 
ences than the same silence in creating an of- 
fense new to general law, for whose definition 
the courts have no guidance except the Act. 
Because the offenses before this Court in the 
Balint and Behrman cases were of the latter 
class, we cannot accept them as authority for 
eliminating intent from offenses incorporated 
from the common law.” 

After a detailed analysis of the Federal stat- 
ute involved in this case, the court concluded, 
“We find no grounds for inferring any affirma- 
tive instruction from Congress to eliminate in- 
tent from any offense with which this defendant 
was charged.” 
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Applying its construction of the statute to 
the present case, the Court stated, “As we read 
the record, this case was tried on the theory that 
even if criminal intent were essential its pres- 
ence (a) should be decided by the court (b) asa 
presumption of law, apparently conclusive, (c) 
predicated upon the isolated act of taking rather 
than upon all the circumstances. In each of 
these respects we believe the trial court was in 
error. Where intent of the accused is an in- 
gredient of the crime charged, its existence is a 
question of fact which must be submitted to the 
jury. ... It follows that the trial court may 
not withdraw or prejudge the issues by instruc- 
tion that the law raises a presumption of intent 
from an act. It often is tempting to cast in 
terms of a ‘presumption’ a conclusion which a 
court thinks probable from given facts. .. . 
“We think presumptive intent has no place in 
this case: a conclusive presumption which testi- 
mony could not overthrow would effectively 
eliminate the intent as an ingredient of the 
offense. A presumption which would permit 
but not require the jury to assume intent from 


an isolated fact would prejudge a conclusion - 


which the jury should reach of its own volition. 
A presumption which would permit the jury to 
make an assumption which all the evidence con- 
sidered together does not logically establish 
would give a proven fact an artificial and fic- 
tional effect. In either case, this presumption 
would conflict with the overriding presumption 
of innocence with which the law endows the 
accused and which extends to every element of 
the crime. ... 

“Moreover, the conclusion supplied by pre- 
sumption in this instance was one of intent to 
steal the casings, and it was based on the mere 
fact that defendant took them. The court 
thought the only question was, ‘Did he intend to 
take the property?’ That the removal of them 
was a conscious and intentional act was ad- 
mitted. But that isolated fact is not an adequate 
basis on which the jury should find the criminal 
intent to steal or knowingly convert, that is, 
wrongfully to deprive another of possession of 
property. Whether that intent existed, the jury 
must determine, not only from the act of taking, 
but from that together with defendant’s own 


testimony and all the surrounding circum- - 


stances.” 





APRIL 1952 “ 





EVIDENCE—The due process clause of the four- 
teenth amendment bars use in State criminal trial 
of evidence obtained through forcible use of 
stomach pump on defendant. 


®@ In Rochin V. People of the State of California, 
decided on January 2, 1951 (72 S. Ct. 205), the 
United States Supreme Court reversed a Cali- 
fornia State court decision in which the defend- 
ant had been found guilty on the charge of pos- 


_ sessing “a preparation of morphine” in viola- 


tion of a State law. 

The salient facts in the case were as follows: 
Acting on information that the defendant, Ro- 
chin, was selling narcotics, three deputy sheriffs 
of the County of Los Angeles broke into his 
room. One of them noticed two capsules on a 
bedside table, but before the capsules could be 
seized, Rochin put them in his mouth and swal- 
lowed them. He was forcibly taken to a hospital 
where, against his will, an emetic solution was 
forced into his stomach. This produced vomit- 
ing which resulted in the recovery of the two 
capsules. At the trial these two capsules, ad- 
mitted over defendant’s objection, were the 
chief evidence. Rochin was convicted and sen- 
tenced to 60 days imprisonment. A petition for 
a hearing was denied by the Supreme Court of 
California. 

The United States Supreme Court granted 
certiorari because of the serious question the 
case raised “as to the limitations which the due 


. process clause of the fourteenth amendment im- 


poses on the conduct of criminal proceedings by 
the States.” 

The majority opinion, holding such evidence 
inadmissible, was based on the due process 
clause of the fourteenth amendment. In analyz- 
ing its power and duty to review the decisions of 
State courts in criminal cases, the court stated: 
“However, this court too has its responsibility. 
Regard for the requirements of the due process 
clause ‘inescapably impose upon this éourt an 
exercise of judgment upon the whole course of 
the proceedings [resulting in a conviction] in 
order to ascertain whether they offend those 
canons of decency and fairness which express 
the notions of justice of English-speaking peo- 
ples even toward those charged with the most 
heinous offenses.’ Malinski v. N. Y., 324 U.S. 
401.” 

After rationalizing the use of the due process 
clause of the fourteenth amendment in some de- 








é 


tail, the Court, in applying the general consider- 
ations to the present case said, “It is conduct 
that shocks the conscience. Illegally breaking 
into the privacy of the petitioner, the struggle 
to open his mouth and remove what was there, 
the forcible extraction of his stomach’s con- 
tents—this course of proceeding by agents of 
Government to obtain evidence is bound to 
offend even hardened sensibilities. They are 
methods too close to the rack and the screw to 
permit of constitutional differentiation. 

“It has long since ceased to be true that due 
process of law is heedless of the means by which 
otherwise relevant and credible evidence is ob- 
tained. It was not true even before the series 
of recent cases enforced a constitutional prin- 
ciple that the States may not base convictions 
upon. ‘confessions, however much verified, but 
obtained by coercion. . . . Due process of law, 
as a historic and generative principle, precludes 
defining, and thereby confining, these standards 
of conduct more precisely than to say that prose- 
cutions cannot be brought about by methods 
that offend ‘a sense of justice.’ See Mr. Chief 
Justice Hughes, speaking for a unanimous Court 
in Brown V. Mississippi, 297 U.S. 278, 285-286. 
It would be a stultification of the responsibility 
which the course of constitutional history has 
cast upon this Court to hold that in order to 


convict a man the police cannot extract by force 
what is in his mind but can extract what is in 
his stomach. 

“The attempt in this case to distinguish what 
lawyers call ‘real evidence’ from verbal evidence 
is to ignore the reasons for excluding coerced 


confessions. Use of involuntary verbal confes- 
sions in State criminal trials is constitutionally 
obnoxious not only because of their unrelia- 
bility. They are inadmissible under the due 
process clause even though statements contained 
in them may be independently established as 
true. Coerced confessions offend the commu- 
nity’s sense of fair play and decency. So here, to 
sanction the brutal conduct which naturally 
enough was condemned by the court whose judg- 
ment is before us, would be to afford brutality a 
cloak of law.” 

Justices Black and Douglas concurred in the 
result, but submitted separate opinions in which 
they expressed their belief that, “. . . State as 
well as Federal courts and law enforcement 
officers must obey the fifth amendment’s com- 
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mand that ‘No person . . . shall be compelled 
in any criminal case to be a witness against him- 
self.’ A person is compelled to be a witness 
against himself not only when he is compelled to 
testify, but also when as here, incriminating 
evidence is forcibly taken from him by contriv- 
ance of modern science.” 

Referring to the case of Adamson V. Califor- 
nia, 332 U. S. 46, Mr. Justice Douglas stated, 
“The Court rejected the view that compelled 
testimony should be excluded and held in sub- 
stance that the accused in a State trial can he 
forced to testify against himself. I disagree. 
Of course an accused can be compelled to be 
present at the trial, to stand, to sit, to turn this 
way or that, and to try on a cap or acoat. See 
Holt v. United States, 218 U. S. 245, 252-253. 
But I think that words taken from his lips, cap- 
sules taken from his stomach, blood taken from 
his veins, are all inadmissible provided they are 
taken from him without his consent. They are 
inadmissible because of the command of the fifth 
amendment.” 


INSANITY—A finding by a duly constituted board 
of medical examiners at a United States mental 
institution, that the.accused was mentally incom- 
petent, would not necessarily be a bar to trial if he 


were able to understand the nature and character 
of his acts. 


@® In Higgins v. McGrath, Attorney General 
et al., a United States District Court case de- 
cided on July 9, 1951 (98 F. Supp. 670), the de- 
fendant was originally charged with mailing 
scurrilous and obscene matter through the 
United States mail. After his arrest, arraign- 
ment, and plea of “not guilty” before a United 
States District Court in California, a hearing 
in that court was had on the issue of the de- 
fendant’s sanity which resulted in his being 
found insane and “. . . unable to make a de- 
fense to the herein charge.” The court com- 
mitted the defendant to the custody of the At- 
torney General “until the said defendant shall 
become mentally competent, or until such fur- 
ther order of this court.” Thereafter the di- 
rector of prisons, acting for and on behalf of 
the Attorney General designated the United 
States Medical Center at Springfield, Mo., as 
the place of confinement of the accused under 
the said judgment and commitment. 
(Continued on page 23) 
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This article is addressed to the line officer 
who finds himself in the midst of a court- 
martial proceeding, having been singled out 
to prosecute or to defend the case. An at- 
tempt has been made to make the article short 
enough so that the reader can finish it before 
resuming his other duties, yet complete 
enough to be helpful. 

Statements made out of court, so-called ex- 
ira-judicial statements, are always either 
hearsay or original evidence. A prior JAG 
Journal article, of April 1951, explains how to 
distinguish hearsay from original evidence 
and states that as a general rule hearsay evi- 
dence is not admissible. The determination 
that particular evidence is hearsay, however, 
is only the beginning of the complicated proc- 
ess to determine whether or not the evidence 
so determined to be hearsay comes within the 
general rule and is inadmissible or whether 
it comes within one of the exceptions to the 
general rule, and is therefore to be admitted. 





T= RULE AGAINST the admissibility of 
hearsay evidence is no more than a device to 
insure the truthfulness of the evidence pre- 
sented to the court for its consideration. The 
truthfulness and reliability of statements made 
not under oath, not subject to cross-examination 
and by declarants not face to face with the ac- 
cused, early in the history of jurisprudence were 
found to be unreliable. However, too strict an 
application of the rule against the admissibility 
of hearsay evidence was found to overburden 
the tribunals and as often as not resulted in the 
very injustices the rule sought to avoid. As cir- 
cumstances again and again combined necessity 
with adequate guarantees of truthfulness, ex- 
ceptions to the general rule were acknowledged 
and either accepted by the courts or made a part 
of the substantive law by legislation. 

Volumes have been written on the exceptions 
to the hearsay rule. That is precisely one of 
the major obstacles to the line officer, who occa- 
sionally finds himself embroiled in a court-mar- 
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EXCEPTIONS TO THE HEARSAY RULE 


By LT. W. A. GROVER, USN 


a 


tial, trying to defend one of his men. Under 
such circumstances, volumes are not wanted. 
That officer wants some rules he can grasp 
quickly and adequately. 

Confessions will not be discussed as they 
have been the subject of several separate arti- 
cles, and only those of the other exceptions, of 
particular interest to the line officer, will be 
explained: 


Admissions 


An extra-judicial admission is admissible as 
an exception to the rule excluding hearsay 
evidence. 

An admission is any statement or act by the 
accused relating to some fact or circumstance 
of the offense which tends to incriminate the 
accused. It may be either an oral or written 
statement, conduct or silence. 

The simplest form of admission is the oral 
declaration. In the trial of A for assault of 
X a witness, W, testifies, “I heard A say to X, 
‘O. K., I won’t hit you again, but some day 
you’ll get your block knocked off.’” Here the 
statement is definitely hearsay. It was made 
out of the court, not under oath, and W has 
specifically stated that he is repeating what he 
heard someone else say. Further, A is now 
right in the courtroom and will probably either 
deny that he made the statement or claim that it 
has not been repeated accurately. . Attack the 
statement as he may, A will not be able to pre- 
vent it from being entered into evidence as an 
admission and thus an exception to the hearsay 
rule. The statement clearly tended to incrimi- 
nate the accused. It isn’t likely that one would 
say “I won’t hit you again” unless some hitting 
had already been accomplished. Suppose now, 
for example, A, to avoid being implicated in a 
robbery, states that he was in a particular tav- 
ern at the time of the robbery. Later, in a trial 
for being “off limits,” A may be confronted 
with his prior statement. At the time the 
statement was made A thought it was exoner- 
ating, now it is incriminating. This statement 
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is admissible as an admission. Whatever else 
the statement may have accomplished, it is 
squarely within the definition of an admission 
so far as the particular trial is concerned, and 
W may testify that he heard A make it. 

Evidence of such acts as flight, concealment, 
destruction of evidence, fabrication and false 
alibis, bribery or attempted bribery, and other 
acts inconsistent with innocence may be intro- 
duced and testified to by witnesses, as admis- 
sions by conduct. But a failure to act, or silence 
alone will not constitute admissions unless facts 
other than the negative reactions are shown. 
It must be shown that the circumstances were 
such as would naturally and reasonably necessi- 
tate an act. A failure to reply to an accusation 
before arrest may be construed as an admission, 
but the party seeking to introduce it must be 
prepared to prove that the accused heard or 
should have heard the accusation, that he was in 
a position to reply and that a reply should reas- 
onably have been expected. Whether or not a 
reply should be made to an oral accusation may 
be in doubt under some circumstances, but the 
rule pertaining to written accusations is clear 
and unequivocal. A failure to reply to a letter 
containing an accusation cannot be considered 
an admission by silence of the truth of the accu- 
sation. No one is obliged to undertake extensive 
correspondence to keep his name clear. How- 
ever, letters may sometimes be admitted, under 
exceptional circumstances, as part of the res 
gestae or as a business record, but not as an 
admission. 

The definition of an admission contained a re- 
quirement that it be made by the accused. This 
requirement is extended when a conspiracy 
exists. A conspiracy is an agreement between 
two or more persons to commit a crime plus 
some overt act taken by one of them towards its 
commission. The law does not differentiate be- 
tween conspirators, and the acts and utterances 
of one conspirator bind all of them. The admis- 
sion of one conspirator is therefore admissible 
against all of them, and it is immaterial whether 
or not the admission is made in the presence of 
the others. However, care must be exercised to 
ascertain the extent of the conspiracy, for only 
those admissions within the limits of the con- 
spiracy are admissible against co-conspirators. 
Admissions made before or after the existence 
of the conspiracy are admissible only against 
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the individuals making them, excepting how- 


ever, acts and statements in furtherance of 
escape. 

An admission, by definition, tends to incrimi- 
nate the accused. Self-serving declarations 
are not admissions. They are not admissible. 
There is no rule which will permit the accused 
to manufacture evidence by making extra- 
judicial statements consistent with his inno- 
cence. Experience indicates, however, that 
most statements contain information both for 
and against the interests of the accused, for 
example, “I hit him, but I didn’t steal his 
watch.” Should that part of the statement 
detrimental to the interests of the accused be 
introduced, the accused can put the remainder 
of the statement into evidence either by cross- 
examination of the witness or by direct exam- 
ination. 


Spontaneous exclamation 


A spontaneous exclamation is admissible as 
an exception to the rule against the admissi- 
bility of hearsay evidence. 

A spontaneous exclamation must be invol- 
untary, inspired by sudden emotion when the 
circumstances are such that the mind of the 
declarant may be assumed to be controlled by 
the event. To be admissible, the exclamation 
must comply with all four of the following 
qualifications. It must have been inspired by 
a startling external event; it must have been 
made by a person while in a state of excitement, 
before time has elapsed for deliberate reflec- 
tion. The exclamation must relate to the cir- 
cumstances of the event and the speaker must 
have had personal observation of the event, 
although the person making the utterance may 
have been a bystander and not necessarily a 
principal in the incident. : 

There are many classic examples of spon- 
taneous exclamations, which have been given 
to successive generations of law students. One 
is the statement made by a little girl: “Oh! 
The engine runned over David.” The name of 
the girl was unknown, no one else witnessed 
the accident, David was dead, but witnesses 
were allowed to testify as to what they heard 
the little girl say as evidence of the cause of 
David’s death. 

Here are some others. X, a passenger in 4 
stolen navy truck, is knocked unconscious in 
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an accident. The driver escaped and is un- 
known. Several hours after the accident, X, 
as he is regaining consciousness, mumbles 
“Slow down, Camella, you’ll never make the 
corner.” Although several hours had elapsed 
since the event, there had been no time for 
“deliberate reflection” and W may testify that 
he was present when X regained consciousness, 
and he may testify as to what he heard, in an 
action against Camella. 

In a prosecution for murder, W testifies that 
he heard the victim cry out, “Stop, X, you’re 
killing me.” This is admissible even though 
VW’ may have been in a different room and 
piysically unable to witness the event. The 
declarant observed the event. That’s the test. 
Finally, note that there is no requirement that 
the statement be for or against the accused or 
tiie declarant. 


Motive and intent 


Statements of existing motive, intent, or state 
of mind or body are admissible as exceptions to 
the rule against hearsay evidence whenever the 
declarant’s intention is a material fact to be 
proven. 

There is considerable dispute about the appli- 
cation of this rule and it may be of more value, 
therefore, to examine the views of leading au- 
thorities on the subject than to indulge in a per- 
sonal, and possibly misleading, restatement. 

Section 1732 of Wigmore on evidence, volume 
VI, states in part as follows: 

“. . . any and every statement by an accused 
person, so far as not excluded by the doctrine of 
confessions (ante, § 815), or by the privilege 
against self-incrimination (post, § 2250), is us- 
able against him as an admission (ante, § 1048). 
Thus, it is unnecessary for the prosecution to 
establish the propriety of such statements under 
the present Exception, because they would be in 
any case receivable as admissions. For this 
reason, since a person’s own statements are not 
receivable in his favor as admissions, there has 
been a strong judicial tendency to ignore the 
bearings of the present Exception for state- 
ments offered in favor of the accused. It is 
therefore proper to inquire how far the present 
principles are, after all, available for such a 
purpose. 

“(1) Statements of design or plan, as already 
noticed (ante, § 1725), are in general] admissi- 


APRIL 1952 





ble, so far as the design or plan is relevant to 
show the doing of the act designed. Accord- 
ingly, it has never been doubted that the threats 
of an accused person are admissible to show his 
doing of the deed threatened, so also the threats 
of the deceased, on a charge of homicide, are by 
most courts admitted to show the deceased to 
have been the aggressor. Upon the same prin- 
ciple, the expressions of plan, by the accused, 
not to do the thing charged, or to do a different 
thing, are equally admissible. 

“(2) Statements before the act, asserting 
malice or hatred, are always received against an 
accused ; except so far as the time of feeling is 
so remote as to make it irrelevant (ante, § 395). 

“Is there any reason why prior statements in 
favor of the accused—for example, of good feel- 
ing towards the injured party, or of fear of him 
as an aggressor—should not be equally admissi- 
ble? - Conduct offered as circumstantially evi- 
dential does not seem to be objected to. But 
statements asserting directly the existence of 
such feelings are by some courts treated as in- 
admissible, so far as they do not accompany the 
very act charged. 

“It has been argued that the party must not 
be allowed to ‘make evidence for himself.’ But 
this objection applies equally to many classes of 
statements under the present exception, and is 
yet not thought of as fatal. Moreover, the no- 
tion of ‘making,’ that is, ‘manufacturing’ evi- 
derfce, assumes that the statements are false, 
which is to beg the whole question. 

“Then it is further suggested that at any rate 
the accused, if guilty, may have falsely uttered 
these sentiments in order to furnish in advance, 
evidence to exonerate him from a contemplated 
crime. But here the singular fallacy is com- 
mitted of taking the possible trickery of guilty 
persons as a ground for excluding evidence in 
favor of a person not yet proved guilty ; or other 
words, the fundamental idea of the presumption 
of innocence is repudiated.” 

MCM, 1951, provides: “If a statement made 
under circumstances not indicative of insincer- 
ity discloses a relevant and then existing motive, 
intent, or state of mind or body of the person 
who made the statement, evidence of the state- 
ment is admissible for the purpose of proving 
the motive, intent, or state of mind or body so 
disclosed. 


“... The admissibility of evidence of a 
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statement disclosing motive, intent, or state of 
mind or body constitutes an exception to the. 
hearsay rule only when the disclosure depends 
upon the statement being accepted as true.” 

But see CMO 11, 1928, 8-11, involving deser- 
tion which states: “A witness for the defense 
took the stand and testified in part as follows: 

“5. Q. Before he (the accused) left the ship, 
did he make any statement to you? 

“A. Yes, sir. He stated that he was going 
to leave the ship, but that he would be back in 
about 9 days.” 

A second witness for the defense testified: 

“4. Q. Before he (the accused) left the ship, 
did he make any statement to you? 

“A. Said he was going for about 9 days. 

“5. Q. On what occasion did he make this 
statement? 

“A. We were all talking in the compartment 
and he said that he wasn’t getting along very 
well and that things were not going right at 
home, and that he was going to leave but that 
he would be back in about 9 days. 

“The judge advocate should have objected to 
this evidence on the ground that it consisted of 
self-serving statements and was, therefore, 
inadmissible. In State v. Raymo (75 Vt. 430, 


57 Atl. 993) the court said: ‘It is the general 


rule that declarations of a party in his favor 
cannot be introduced in evidence.’ The same 
holdings were reached in Birdsong v. The State 
(47 Ala. 68) and Fields v. State (46 Fla. 84, 
35 Southern 185) .” 

Cases for or against almost every contention 
pertaining to self-serving statements and state- 
ments of motive and intent can be cited pro- 
fusely. When there appears to be a conflict 
between the authorities, it can only be sug- 
gested that a reasonably diligent search of the 
specific problem in issue will serve to resolve 
it. The recitation of rules in generalized form 
is very frequently inappropriate and mislead- 
ing in the field of exceptions to the hearsay rule- 


Pedigree 


Statements of pedigree are admissible as an 
exception to the rule against the admissibility 
of hearsay evidence. 

At law, pedigree includes not only the line 
of ancestors from which a person descends, but 
also facts of family history such as age, rela- 
tionships, birth and death. The niceties of the 
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pedigree rule are seldom encountered in mili- 
tary law and the answers to the usual questions 
pertaining to name, age, etc., are accepted with- 
out dispute. 

The only other oral statement to be covered 
here, is the dying declaration, and that wil! 
only be discussed briefly. A USCMA decision 
dated 28 December 1951 (United States v. De 
Carlo), gives a summary rule as follows: 
“Dying declarations are admissible when they 
constitute statements made by a person after 
a mortal wound has been inflicted, under a 
belief that death is certain, stating facts con- 
cerning the cause of, and circumstances sur- 
rounding the homicide.” That’s all that need 
be said about dying declarations at this time. 
They are very rare and pertain only to homicide 
cases. 

The last three exceptions to be considered 
pertain to written statements. 


Business entries 


An entry in the regular course of business is 
admissible as an exception to the rule against 
the admissibility of hearsay evidence. 

This rule does not mean that any writing 
pertaining to a business is admissible. The 
entry must record an event occurring in the 
business or occupation, be one of a series, not 
an isolated entry, and must be made at the time 
of the event or a reasonable time thereafter. 
The maker must have personally observed the 
event recorded, or received information from 
someone in the business who had personal ob- 
servation, and the entry must be in writing or 
equivalent symbols. 

It is not necessary that anyone remember 
the facts pertaining to the entry or even re- 
member making the entry. The very purpose 
of the rule allowing this exception is to permit 
the introduction in evidence of entries that are 
so routine that their significance is submerged 
in the mass of details pertaining to the opera- 
tion of the business, yet important enough so 
that it can be assumed that they were made 
accurately and as a matter of course. Such 
entries need not be so essential to the business 
that it could not be operated without them, but 
they must be systematically kept and be one of 
a series, not incidental and occasional memo- 

(Continued on page 21) 
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The explanation of the process of reviewing 
courts-martial cases, offered here, will dem- 
onstrate how personnel in the field can help to 
reduce the time required for review in the 
ofice of the Judge Advocate General and 
thereby receive the final results more promptly. 

It necessarily includes a recital of the com- 
monest causes of delay, which can be elimi- 
nected without creating additional burdens. 





|* ORDER TO APPRECIATE the importance 
of taking all possible steps to avoid delay in 
review, it is necessary to have some knowledge 
of the number of cases handled and the process 
by which they are reviewed. It is believed that 
the following table will give a fair picture of the 
volume of cases. 


CASES RECEIVED IN OFFICE OF JAG— 
5 MONTHS—1951-52 


























Board of Other 
Month GCM | Review SPCM SCM Total 
(SPCM) 
September. ............. 163 171 1, 987 3, 700 6, 021 
| | SETLIST 143 203 1, 281 3, 072 4, 699 
November... ........... 208 282 1, 304 3, 147 4, 941 
DOC os |. én 154 188 1, 187 3, 434 4, 963 
RES ES: 288 355 1,898 4, 552 7, 093 
ee 1,199 7, 657 17, 905 27, 817 





The great volume of cases shown makes it 
apparent that expeditious processing is essen- 
tial. The table indicates that the volume of 
cases to be handled is growing and that the proc- 
essing must, therefore, be even more efficient 
in the future, if delays are to be avoided. Any- 
thing that stops the process holds up not only 
the particular case involved, but also the many 
others that are following in turn. 


The review 


A summarized view of the various steps in 
the review of cases in the office of the Judge 
Advocate General will assist the reader to grasp 
the significance of the comments. appearing 
hereafter. For the sake of clarity we shall ex- 
amine only the usual processing of cases re- 
viewed by a board of review. 
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EXPEDITING REVIEW OF COURTS-MARTIAL 


By MAJ J. E. HANTHORN, USMC 


The cases are first received in the mail room, 
where they are immediately sent to the control 
section of the Military Justice Division. The 
control section sorts the cases, examines them 
to determine whether they are complete, pre- 
pares docket cards, and readies them for assign- 
ment to the appropriate boards of review. The 
boards of review, upon completion of their re- 
view, forward the cases to the advisory branch. 
The advisory branch is divided into two parts, 
advisory (discipline) and advisory (legal). 
“Discipline” considers the cases with regard to 
consistency and appropriateness of the sen- 
tences. “Legal” considers them with regard to 
various legal problems raised and the possibility 
of certification to the U. S. Court of Military 
Appeals. When the advisory branch has com- 
pleted its work, the cases are forwarded to the 
Boards of Review Administrative Section. 
Here the cases are put on promulgation orders 
(“en blocs”) for signature by the Judge Advo- 
cate General. When an order has been signed, 
it is printed and copies are mailed out, with the 
Board of Review decision and other allied pa- 
pers, to the general court-martial authority then 
exercising jurisdiction over the accused. 


Sources of delay in control section 

Having examined the review process in brief, 
we pass now to the sources of delay. We have 
seen that the case is first processed in the con- 
trol section. It is only after the control section 
finishes with the case that the actual review can 
begin. If the case is held beyond the time re- 
quired for rapid sorting, docketing, and routing, 
that additional time is wasted. Yet it is here 
that many of the errors and omissions must be 
corrected. Most of the errors, that cause delay 
in the control section, are related to the assem- 
bly of the record. 

Some records are received unbound, the pa- 
pers simply thrust into an envelope and mailed. 
This necessitates sorting the copies and assem- 
bling and binding the record. 

Other records are received with the original 
and the copies bound together. Each original 
and each copy should be separately bound. The 
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copies are used for various purposes and are not 
forwarded along the same review route as the 
original. 

Many records are received with promulgating 
orders and other miscellaneous papers inserted 
loosely in the record, but not bound to it. This 
may result in the loss of essential papers, re- 
quiring a time-consuming search or correspond- 
ence to obtain additional copies. All papers 
should be firmly bound to the record. 

In some instances records are tightly bound, 
but are not bound in the proper order. This 
means that the control section must reassemble 
the record. 

Promulgating orders are a source of delay in 
two ways. Some activities fail to forward 
copies until requested by dispatch or speedlet- 
ter. Other activities forward the promulgating 
orders under separate cover, thereby requiring 
the control section to find the proper record and 
attach the orders. This probably results from 
a misunderstanding of Section 0114a (3) (c) 
NS, MCM, 1951, which requires promulgating 
orders to be forwarded to the Judge Advocate 
General. The promulgating orders should be 


forwarded with the record. A change to that 
section of the Naval Supplement has been pro- 
posed, whereby the forwarding of two addi- 
tional copies of promulgated orders would be 


required in those cases where the sentence as 
approved includes dismissal, dishonorable or 
bad conduct discharge, or confinement for 1 year 
or more. It is necessary to mail out, from the 
office of the Judge Advocate General, two copies 
of the promulgating orders, when the Board of 
Review decision and allied papers are mailed. 
Many activities are providing sufficient copies 
now. 

Another source of delay lies in the failure of 
some commands to provide or to complete the 
chronology sheets. The docket cards made up 
in the control section contain statistical infor- 
mation easily obtained from properly executed 
chronology sheets. Considerable time is wasted 
when the information can be obtained only by 
delving into the record. 

Two other difficulties, of a general rather 
than specifically legal nature, sometimes arise 
in the control section. The first is in obtaining 
additional information or more copies of certain 
papers in special instances. Prompt compliance 
with requests of that kind is indispensable to a 
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prompt review. Secondly, it should be men- 
tioned that replies to such requests must refer to 
the original communication. Occasionally time 
is lost in determining the meaning of a brief 
reply that makes no reference to the original 
inquiry. 


Correspondence 


While on the general subject of correspond- 
ence, it may be fitting to observe some of the 
defects in correspondence that result in delaying 
a case or in delaying a reply to an inquiry from 
the field. For example, it is impossible to give 
the desired answer to a dispatch reading, “RE- 
QUEST ACTION TAKEN ON MY SPCM OR- 
DER 3-52.” Records of cases are not filed in a 
manner to allow their discovery by reference to 
a local court-martial order, and in the interest 
of providing information quickly, it is suggested 
that correspondence concerning court-martial 
cases contain the following data: 

1. Name, rank, and serial number of accused. 

2. Type of court martial involved. 

3. Date of trial (or other identifying date). 

All of this information is needed in order to 
facilitate finding the record in question and to 
insure that the answer refers to the specific case 
concerning which information is desired. Par- 
ticular care should be used to state abbrevia- 
tions correctly, especially SPCM and SCM. 
Reference to the table at the beginning of this 
article will indicate the confusion that can result 
from misdirected efforts to find a case incor- 
rectly designated as a special court martial 
when in fact it is a summary court martial. 

An additional source of difficulty is the re- 
versal of first and last names. A message read- 
ing, “REQUEST STATUS REVIEW SPCM 
MARVIN JONATHAN,” leaves doubt as to 
whether the inquiry concerns Jonathan MAR- 
VIN, or Marvin JONATHAN. It is correct to 
place the first name first in dispatch communica- 
tions. It is helpful to state the name as *"MAR- 
VIN J. JONATHAN” or “MARVIN /N/ JON- 
ATHAN.” (See OPNAV INST 2110.1, art. 
307 f 0), p. 12.) While this may appear to 
many to be a small matter, nevertheless, the pro- 
cedure suggested may well save several hours 
of wasted searching each month. 

As this was being written a dispatch was re- 
ceived requesting the action taken in the case of 
“MARVIN JONATHAN SENIOR.” (The 
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name is disguised.) An exhaustive search, and 
then a repeated search, revealed that no record 
had been received in any case involving either 
Marvin JONATHAN, Sr., or Jonathan MAR- 
VIN, Sr. A telephone call to BuPers revealed 


that there was no such person in the Navy. A © 


machine check of the service number by BuPers 
finally revealed that the correct name was Mar- 
vin Jonathan SENIOR. This is clearly an iso- 
lated case, but it illustrates the confusion that 
can arise out of peculiar names. Perhaps this 
confusion could have been avoided in this case 
by stating the name as “MARVIN J. SENIOR.” 
Anything that can be done to avoid confusion in 
names will result in more expeditious handling 
and a speedier, more accurate reply. 

It is also suggested that in cases where it is 
desired to determine what action has been taken 
in a particular case, a local telephone call to the 
appropriate general court-martial authority 
may obtain the information more quickly than a 
message to the Judge Advocate General. Board 
of Review decisions, “en blocs,” and instruc- 
tions, are sent by the Judge Advocate General 
to the officer currently exercising general court- 
martial jurisdiction over the accused. When 
this information can be obtained locally, the per- 
sonnel in the office of the Judge Advocate Gen- 
eral are spared interruption in their normal 
tasks in the review process. Special considera- 
tion should be given to this method of obtaining 
information where an accused has been recently 
transferred from a retraining command to a 
receiving station in the same vicinity. 


Sources of delay in Boards of Review 


When the control section has finished with the 
record, it is forwarded to a board of review. 
Here are discovered many of the more serious 
errors, some of which require return of the rec- 
ord to the convening authority, others require 
correspondence, and all of which result in delay. 

Some of these errors are listed briefly: 

1. No showing whether accused requested 
enlisted members on court. 

2. No showing whether defense counsel 
had acted as accuser. 

3. Failure of trial counsel to certify copies 
and descriptions of exhibits. 

4. Failure of convening authority to ap- 
prove finding and sentence, or a part thereof. 
Other examples of common errors may be 

found in the JAG JOURNAL for November 1951, 
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page 6. The correction of errors before the rec- 
ord is forwarded will result in the elimination of 
unnecessary effort on the part of the Boards of 
Review. When the errors must be corrected by 
return of the record or by correspondence, the 
review of the case is greatly prolonged. 


Delay in advisory (discipline) section 

When the case has been reviewed by a board 
of review, it is forwarded to the advisory (dis- 
cipline) section to be reviewed for disciplinary 
features. 

One of the matters considered at this point is 
whether or not a sentence takes into account the 
contribution of the accused to family allowance 
or to basic allowance for quarters. The portion 
of paragraph 126h (2), MCM, dealing with this 
subject, has been construed to apply only to the 
amount which the enlisted person must contrib- 
ute in order to receive the allowance ($40, $60, 
or $80). Therefore, it is extremely helpful if 
the charge sheet states this amount on page 1 in 
the appropriate blank. The entering of other 
figures in this blank results in confusion and 
waste of time while the correct figure is deter- 
mined. 


Sources of delay and difficulty in promulgation 


After consideration by the advisory (disci- 
pline) section, in the absence of features requir- 
ing action by the advisory (legal) section, the 
case, along with the “discipline”? recommenda- 
tion, goes to the “en bloc” section, where an “en 
bloc” promulgating order is prepared for the 
signature of the Judge Advocate General. 
When the order has been signed and reproduced 
in sufficient quantity, and the necessary allied 
papers are typed and assembled, the package is 
ready for mailing. The obvious question then 
is where to mail it. The answer is sometimes 
difficult to determine. Usually, the record indi- 
cates that the accused has been retained or that 
he has been transferred to a specific command 
pending completion of appellate review. How- 
ever, some records make no mention of the dis- 
position of the accused. If the record shows 
that he was attached to a command outside the 
continental limits of the United States, it may be 
assumed that he has been transferred to a sepa- 
ration activity within the continental limits, but 
this is by no means certain, nor is it possible to 

(Continued on page 22) 
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5 inuy United States Court of Military Appeals, 
in the recent case of United States v. Clark, 
decided 28 February 1952, considered the fail- 
ure of the law officer to instruct a general court- 
martial on the elements of lesser included of- 
fenses. Briefly, the Court of Military Appeals 
held: “Correct procedure under military law 
requires that, unless the evidence excludes any 
reasonable inference that a lesser crime was 
committed, the duty of the law officer is to carve 
out instructions covering the offense.” 

The accused was tried on a charge of volun- 
tary manslaughter and was found guilty of 
negligent homicide as a lesser included offense. 
In instructing the members of the court-martial 
on the elements of the offense, the law officer 
stated: 

“The court is advised that the elements of the 
offense alleged and which is voluntary man- 
slaughter, may be found in paragraph 180a, 
Manual for Courts-Martial, 1949, and the atten- 
tion of the court is invited to the entire sub- 
paragraph referred to. The Law Officer desires 
to read a portion of that paragraph. Reading 
from the book, the last paragraph which begins 
on page 234 at the bottom: 

“‘Among the lesser offenses which may be 
included in a particular charge of voluntary 
manslaughter are an attempt to commit volun- 
tary manslaughter, involuntary manslaughter, 
negligent homicide in violation of Article 96, 
assault with intent to commit voluntary man- 
slaughter, assault with intent to do bodily harm, 
assault and battery, and assault.’ Proof. 
Item (a) under 179a which in turn reads as 
follows: 

“*Proof. (a) That the accused unlawfully 
killed a certain person named or described by 
a certain means, as alleged (requiring proof 
that the alleged victim is dead, that his death 
resulted from an injury received by him, that 
such injury resulted from an act of the accused, 
and that the death occurred within a year and 
a day of such act); and (b) facts and circum- 
stances, as alleged, indicating that the homicide 
amounted in law to the degree of manslaughter 
alleged.’”” {Emphasis supplied. | 
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The law officer continued by charging the cour‘ 
as to the presumption of innocence, reasonable 
doubt as to guilt, reasonable doubt as to degree 
of guilt, burden of proof, and the credibility ot 
witnesses; but he did not further amplify the 
instruction dealing with elements of the offense. 

After the court closed for deliberations on the 
findings the president requested that the law 
officer assist the members in preparing a speci- 
fication which would permit a finding of negli- 
gent homicide. The law officer gave them the 
desired assistance, and the court then opened 
and announced a finding of guilty of that 
offense. : 

Appellate Government Counsel before the 
Court of Military Appeals contended that the 
law officer did all that was required of him and 
cited, in support of this contention, the follow- 
ing sentence from 73c, MCM, 1951: 

“The law officer may advise the court as to 
what offenses, if any, are included in the offense 
charged and the possible findings the court may 
make by way of exceptions and substitutions.” 
[Emphasis supplied.] 

The Court of Military Appeals, in considering 
this contention noted that the language of 73c, 
MCM, 1951, had caused uncertainty whether the 
requirement to instruct extended to the ele- 
ments of the lesser included offenses. The 
Court of Military Appeals said that 73c, MCM, 
1951, must be construed with Article 51 (c), 
UCM] and 73a and b, MCM, 1951. The Court 
of Military Appeals reached the following con- 
clusions: 

“|. . wedo not believe it was intended by the 
latter phrase ‘may advise the court’ to substitute 
permissible advice for mandatory instruction. 
If a contrary conclusion were reached, then the 
provisions of the Manual would conflict with the 
Code and the latter would be controlling. (See 
Article 36 (a), Uniform Code of Military Jus- 
tice, 50 U.S. C. § 611.) 

“One of the standard instructions required 
to be given to the members of the court-martial 
is to the effect that if there is reasonable doubt 
as to the degree of guilt, the finding must be in 
the lesser degree as to which there is no doubt. 

Without some guidance or help from the law 
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officer as to the elements of the lesser included 
' offenses, it is difficult to determine how the mem- 
bers of the court-martial could properly apply 













there must be some evidence from which a rea- 
sonable inference may be drawn that the lesser 
included offense was in issue.” 

The decision of the board of review affirming 
the finding of guilty of negligent homicide and 
the sentence, was reversed by the Court of Mili- 
tary Appeals. While the decision of the Court 


of Military Appeals refers only to the failure of 
the law officer of a general court-martial to in- 
struct on the elements of lesser included of- 
fenses, UCMJ and MCM, 1951, impose similar 
duties on the president of a special court- 
martial. 









































ar’ thatinstruction. If the differences in the crimes 
ble are not given to the court, and only the most 
ree serious offense is defined, there are no guide- 
oi posts, and no limits to help the court delineate 
the the included offenses. 
se. “. . . Included offenses are charged within 
the the principal charge, and it is consistent with 
aw tie Code and with the Federal civilian practice 
eci- to require that they must be defined in instruc- 
gli- tions, subject to the well-established rule that 
the 
ned 
hat 
the 
the § EXCEPTIONS .. . 
and Continued 16 
ow- Continued from page 16) 
yanda made for the convenience of an officer 
s to or employee. 
_— The business entry rule is now statutory (62 
may @ Stat. 945; 28 U. S. C. 1782). This law is set 
— forth fully with only minor modifications in 
. MCM, 1951, paragraph 144c. 
ring 
73¢, Official records 
r the An entry in an official public document is 
ele- admissible in evidence as an exception. 
The Here again the rules are strict. The entry 
ICM, must record a fact or event, be made in writing 
(c), J and be made by an officer or other person in the 
yourt BH performance of an official duty imposed upon 
 con- him by law, regulation, or custom. Such an 
officer or other person must have been under a 
y the positive duty to know or ascertain, through 
titute appropriate and trustworthy channels of in- 
ction. formation, the truth of the matter recorded. 
nthe § With these qualifications in mind, it should be- 
th the noted that the person with the duty to make 
(See # the entries described is presumed, prima facie 
y Jus- @ to have properly performed his duty. 
The individual responsible for maintaining 
juired the public document need never appear as a 
artial witness. It is enough if all other rules are 
doubt § complied with, for him to attest to a duly au- 
| be in @ thenticated copy. 
doubt. 
1e law 
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Military records 


The Manual for Courts-Martial, United 
States, 1951, specifies that the following are 
examples of military records containing entries 
which may be admissible under the official rec- 
ords exception to the hearsay rule: “Enlist- 
ment papers, physical examination papers, 
outline-figure and fingerprint cards, morning 
reports, guard reports, service records, logs, 
unit personnel diaries, and individual equip- 
ment records.” 

In the past there was some dispute pertain- 
ing to some of these records. Now, however, 
they are made admissible as a matter of law as 
official records, if they are kept or maintained 
according to the rules prescribed for keeping 
them. 

There are several other exceptions to the 
hearsay rule: Confessions, mentioned before, 
depositions, and testimony at former trials are 
some of the remaining basic exceptions. 

In conclusion, let it be pointed out, that the 
defense is often more concerned with keeping 
evidence out than putting it in. The accused 
is presumed to be innocent and if the trial 
counsel cannot get his evidence in, there will 
be an acquittal. The burden is on the pro- 
ponent of the exception to satisfy the court that 
his evidence comes within a particular excep- 
tion to the hearsay rule. ¢ 
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divine which specific activity may have received 
him. Therefore, the reports of transfer re- 
quired by Article C—10314, revised, BuPers 
Manual, are essential to the efficient promulga- 
tion of the results of review. In the absence of 
notice of transfer, the papers must be mailed to 
the officer last known to be exercising general 
court-martial jurisdiction over the accused. If 
the accused has been transferred, there is un- 
necessary delay in notifying him of the results, 
and in some cases his discharge may be delayed 
beyond its normal date until the papers reach 
the proper destination. 

Sometimes the first notice of a transfer comes 
from the command to which the man has been 
transferred when that command inquires about 
the status of the case. This, of course, means 
that the record must be obtained from the closed 
file and that a new set of papers must be assem- 
bled and mailed. Other cases ready for promul- 
gation must wait for this case to be promuigated 
a second time. There are variations of the 


series of events just related, but they all arise 
from the failure of someone to notify the Judge 
Advocate General of a transfer, and they all 


result in delay of the particular case and other 
cases. 

A related problem arises when a command to 
which papers have been mailed files them away 
because the accused is no longer within the com- 
mand. If the accused has been transferred, the 
papers should normally be forwarded to his new 
command. If, for some reason, this is imprac- 
ticable, the papers should immediately be re- 
turned to the Judge Advocate General along 
with all available information on the current 
location of the accused. 


Conclusion 


The obvious conclusion to be drawn from the 
foregoing is that activities in the field can aid 
materially in the rapid completion of review of 
court-martial cases. Some suggestions have 
been enumerated here and other helpful ideas 
will undoubtedly occur to those readers whose 
duties are related to the problem. In any event, 
it is hoped that these brief comments will con- 
tribute toward furthering the cooperative effort 
that will insure continuing success in the review 
process. 
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(Continued from page 9) 


fight with a sufficiently organized group to qual- 
ify for protection under either of the above two 
conventions, his right to a fair trial and his 
right to have the severity of his punishment 
limited to a degree commensurate with the na- 
ture of his hostile acts, have been clarified and 
enlarged by the Civilians Convention. 

If these rules had been in effect during the 
last war, and had been properly observed, many 
thousands of persons who were summarily 
executed for even the slightest hostility to 
occupation armies, would have been saved. 
Furthermore, it is the writer’s opinion that 
this increased protection for guerrillas will not 
interfere materially with the operations and 
effectiveness of invasion or occupation forces. 
During the last war, as mentioned previously, 
the Germans employed the technique of ruthless 
slaughter of great numbers of the inhabitants 
of occupied territories on the theory that by 
such methods the remaining inhabitants would 
be cowed into complete obedience of their Nazi 
rulers. History has amply demonstrated, how- 
ever, the complete failure of the German tech- 
niques. Instead of subduing the people of 
Europe, the German methods resulted only in 
fanning the flame of their will to resist, and the 
strength of resistance movements increased 
continuously throughout occupied Europe, con- 
tributing in no small part to the final defeat of 
the Axis. Even Goebbels admitted that the Ger- 
man policy of ruthless repression had been a 
failure, and should never have been adopted. 

It is entirely possible, of course, that the rules 
which have been agreed to in the new Geneva 
Conventions will not always be observed, and 
that guerrillas will again be murdered indis- 
criminately by some offending nations. Al- 
though this has occasionally been the fate of all 
humane treaties regulating the excesses of war, 
it cannot be seriously argued that the establish- 
ment of such rules has not prevented many bar- 
barities which characterized wars of only a few 
centuries ago, particularly with respect to treat- 
ment of prisoners. Certainly the new conven- 
tions will have some deterrent effect on the mis- 
treatment of guerrillas, and they constitute one 
more step toward internationai agreement 
which may some day have real binding force. 
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The changes which have been accomplished 
seem to be both fair and wise. The once preva- 
lent theory that war is made less horrible by 
restricting its scope to the regular military 
forces, and that civilians who violate this code 
are war criminals who should be dealt with 
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ent harshly, embraces a noble purpose, but is no 
na- fg longer valid in the light of the realities of mod- 
and ern war. Large scale wars are now fought by 






entire populations. The existence of nations, 
and the survival of their basic economic, politi- 
ca', and religious institutions may hinge on a 
wir’s outcome. As in the past, guerrilla tactics 
and resistance movements will be utilized by 
eiiher side whenever it appears that such tactics 
will further that side’s own war effort. There 
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‘not @ is neither justice nor logic in stigmatizing the 

and @ in-lividuals who fight with such methods, as war 

ces. | cr:minals who are outside the scope of legiti- 

usly,  @*te warfare. The new Geneva Conventions 

iless have thus achieved a notable step forward in the 
ants ‘ules of international law respecting guerrillas. 
t by @ Jt is to be hoped that their provisions will be 
ould ratified by the signatory nations and, once rati- 
Nazi @ fied, respected. 
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d the After 8 months in this institution the accused 
eased § sought a writ of habeas corpus from the United 
,con- § States District Court in Missouri, seeking to 
sat of BH require the Government to either release him 
»Ger- § from confinement or proceed with the trial. In 
een a @ this decision the District Court in Missouri held 
od. that it had no right to determine with finality 
rules § the mental condition of the defendant, but that 
eneva @ he should be ordered returned to the California 
, and District Court for final determination as to 
indis- § whether he was able to stand trial. 

| Al In arriving at this decision the court made a 
of all B distinction between medical insanity and legal 
f war, Binsanity. An official board of medical exam- 
iblish- Biners at the Missouri institution had found that 
y bar- §the defendant was suffering from paranoid 
afew @schizophrenia and was mentally incompetent. 
treat- § Nevertheless, the court, after reviewing the 
onven- @records of the case and interviewing the de- 
1e mis- Bfendant, found that, “. . . the partial insanity 
ite one @Under which he is laboring is not such as will 
.ement @Probably prevent petitioner being tried on 
rce. charges now pending against him. In 22 
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C. J. S., Criminal Law, section 60 at page 126, 
it is said: ‘. . . even though a person may be 
laboring under partial insanity, or suffering 
from some insane delusion or hallucination, still 
if he understands the nature and character of 
his action, and its consequences, if he has knowl- 
edge that it is wrong and criminal, and that if 
he does the act he will do wrong, such partial 
insanity or the existence of such delusions or 
hallucinations is not sufficient to relieve him 
from responsibility for his criminal acts.’ ” 

In dealing with defendant’s contention that 
his restraint and commitment pursuant to an 
insanity hearing was unconstitutional, the 
District Court first reviewed the law relating to 
insanity as a bar to trial, stating that, “Gen- 
erally speaking, the issue presented as to the 
sanity of one about to be tried for a criminal 
offense is whether the accused has sufficient 
soundness of mind to appreciate the nature of 
the charges made against him and the pro- 
ceedings thereon, or whether he is so mentally 
impaired as to render it probable that the 
accused cannot, as far as may devolve upon him, 
have a full, fair, and impartial trial [citing 23 
C. J. S., Criminal Law, section 940, page 231; 
14 AM. Jur., section 45 page 802] ... A ver- 
dict or finding as to an accused’s sanity and 
mental capacity to stand trial is conclusive only 
of his mental state at that time. Such a verdict 
and finding is not conclusive of the mental com- 
petency of the accused at the time of the com- 
mission of the offense. Cf. Annotation 3 
A. L. R. 94.” 

After having thus indicated that the judg- 
ment and commitment of the defendant was not 
a final and conclusive determination of the de- 
fendant’s insanity the court went on to say, “It 
is a principle deeply rooted in the common law, 
and in federal and state criminal jurisprudence, 
that if a person be insane at the time he is 
brought to trial for the commission of a crime, 
he may be confined by the sovereign having 
jurisdiction of the crime, after his arrest there- 
for, until his sanity is restored so as to permit 
him to stand trial thereon.” [Citing 4 Black- 
stone’s Commentaries 395; 44 C. J. S., Insane 
Persons, section 130, page 285, etc.; Youtsey v. 
United States, 6 Cir., 97 F. 937 ; United States v. 
Harriman, D. C., 4 F. Supp. 186.] 
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